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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, 
The National Law Journal, The New York Law Journal, The New Jersey Law Journal, Legal Times 
and The Legal Intelligencer, KCC has earned the trust and confidence of our clients with our track 
record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional Responsibil-
ity CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn more about 
our courses and schedule a CLE for your law firm or industry event.
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CONSUMER

For Profit Education

Cohen v. Trump, No. 13-cv-2519, 2014 WL 5454460 (S.D. Cal. Oct. 24, 2014) (Curiel, J.)
Attendees of Trump University, a real estate education retreat provider, filed suit alleging that Defendants 
attracted purchasers of a real estate education program ($1,495 for a three day course, and/or an enhanced 
program for $34,995) via advertising campaigns including false misrepresentations concerning the 
involvement of Donald Trump in the operation and the impression that Trump University was an actual 
institution with a faculty of professors and adjunct professors. Asserting claims for violation of the Racketeer 
Influenced and Corrupt Organizations Act (“RICO”) for mail and wire fraud, Plaintiff sought class certification. A 
related case had already been certified as a class action.
 
The Court certified the class in this matter as well. In assessing the motion for class certification, the Court 
found numerosity satisfied by virtue of Plaintiff’s estimation that the number of class members was in the 
thousands. Next considering commonality, the Court found that the questions of Defendant’s alleged 
misconduct misled all class members with respect to whether Defendant was fundamentally involved with 
Trump University and whether Trump University was an actual university was common to the class.   
 
While Defendant then challenged typicality on grounds that Plaintiff’s claim was barred by the statute of 
limitations and that he could not show causation, the Court disagreed, finding that Plaintiff was not atypical 
because: Plaintiff saw the advertisements in question; received a special invitation by mail; attended the free 
preview seminar; viewed Defendant’s promotional video (which Trump was featured in); and purchased and 
attended live events. This description was identical to that alleged on behalf of the putative class in the 
complaint. The Court also rejected Defendant’s statute of limitations argument on grounds that it did not make 
Plaintiff unique. The Court also rejected Defendant’s adequacy arguments, which followed similar logic.

In terms of predominance, the Court found it satisfied, rejecting Defendant’s contention that individual 
inquiries would predominate over common questions concerning causation of class members’ injuries, 
reasoning that reliance, the core of Plaintiff’s theory of causation, can be demonstrated on a class-wide basis 
where the behavior of the class cannot be explained in any way other than reliance on Defendant’s conduct, 
which according to common sense prevailed here. The Court likewise rejected Defendant’s assertion that 
individualized inquiries with respect to the statute of limitations predominated over common issues, and also as 
to whether individualized issues predominated over common issues in terms of damages.

In terms of superiority, while Defendant argued that management difficulties and related litigation concerning 
the other pending class action weighed against class treatment, the Court found a class action was 
nonetheless the most efficient method of adjudication, and certified the class.  

FAIR CREDIT REPORTING ACT

Background Checks

Milbourne v. JRK Residential America, LLC, No. 12-cv-861, 2014 WL 5529731 (E.D. Virginia  October  31, 
2014) (Payne, R.)
An applicant for employment with Defendant brought suit alleging that Defendant subjected the applicant to 
a consumer report and also to Defendant’s use of a form to make disclosures that contained a release of the 
applicant’s rights, and sought certification of two classes. The first, the “Impermissible Use Class”, proposed a 
class of individuals who applied for employment, were subjected to a consumer report obtained by Defendant 
in the five years prior to the filing of the complaint, and who were subjected to Defendant’s use of a form to 
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make its disclosures that contained a release and or waiver of the consumer’s claims or rights. The second, 
the “Adverse Action Class”, would include individuals who applied for employment, were subjected to a 
consumer report background check in the five years preceding the filing of the complaint, which caused them 
to be denied employment as a result of the background check, and to whom Defendant did not provide a copy 
of the consumer report at least five business days before the date the employment decision was first noted.

The Court granted class certification of both classes, limiting the class period to two years upon Plaintiffs’ 
amendment. The Court first considered the question of ascertainability, finding that it was administratively 
feasible to determine whether a given individual was a class member in light of the availability from Defendant 
of a full list of potential class members, the dates relevant to their claims, and the documents related to their 
cases.

The Court then found numerosity satisfied on grounds that there were 1,670 potential class members in the 
Impermissible Use Class and 43 in the Adverse Action Class, and turned to commonality, finding it satisfied 
because the question of whether Defendant’s waiver satisfied the applicable requirements, and the question 
of willfulness were both common to the class. The Court next analyzed typicality, finding it satisfied in light of 
Defendant’s use of the same form for the relevant time frame, an absence of major factual differences between 
claims, and the members all raised the same legal issue. In terms of adequacy, the Court found it satisfied, 
rejecting Defendant’s contention that the named plaintiff was inadequate on grounds of his criminal record, 
reasoning that said criminal record ended six years prior, and the majority of it consisted of traffic infractions, 
and thus did not bear too negatively on his ability to represent the class. 

The Court then turned to predominance, finding Plaintiff’s amendment of the class period to a two-year period 
satisfied predominance in light of the common issues such as language of the disclosure, Defendant’s 
notification, adverse action practices, and Defendant’s willfulness would predominate individual issues of fact. 
While Defendant disputed superiority on grounds that the damages under the FCRA exceed any real harm 
suffered by the plaintiffs, the Court reasoned that that the potential class members’ claims were small when 
considered against the costs of pursuing them in court, and that absent a class proceeding many of the class 
members would not be aware that their rights were violated due to the nature of the FCRA, and thus would not 
be able to bring suit at all. Accordingly, the Court found superiority satisfied and granted certification of both 
classes.

TELEPHONE CONSUMER PROTECTION ACT

Calls

Whitaker v. Bennett Law, PLLC,  No. 13-cv-3145, 2014 WL 5454398 (S.D. Cal. Oct. 27, 2014) (Lorenz, J.) 
Recipient of automated debt collection calls brought suit for violation of the Telephone Consumer Protection 
Act (“TCPA”) alleging that Defendant conducted business primarily as a debt collection company on behalf of 
third parties, and made such calls via an Automated Telephone Dialing System (“ATDS”), and that even though 
the calls were not intended for plaintiff, she received numerous calls, and never gave her cell phone number to 
Defendant or any other entity, nor did she give her express consent to call her cell phone. 

After Defendant failed to respond to the complaint and the Court entered a default judgment, the Court 
analyzed Plaintiff’s request for class certification. After finding Plaintiff’s proposed class definition adequately 
defined and sufficiently ascertainable, reasoning that it provided objective criteria to identify the members of 
the class, the Court noted that the class could be specifically identified via access to Defendant’s data. In con-
sidering numerosity, the Court found it satisfied, citing as support for its decision that numerous forums existed 
where people complained about Defendant’s debt collection practices. 
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The Court next found commonality satisfied, reasoning that the core issue to be resolved is whether or not 
Defendant used an ATDS or prerecorded an artificial voice message to make unsolicited calls. The Court noted 
that individualized issues such as consent, emergency purposes, and intent do not destroy commonality, 
especially in this circumstance, because the information to prove these inquiries is in the hands of the 
Defendant. For similar reasons the Court found typicality and adequacy satisfied.

The Court likewise found predominance satisfied, citing as the central issue concerning Defendant’s liability 
whether it placed unsolicited automated calls to the class members’ cell phones, which predominated over any 
individualized issues of consent or other similar issues. Accordingly, the Court granted the motion for class 
certification. 

Faxes

Ballard RN Ctr., Inc. v. Kohll’s Pharmacy & Homecare, Inc., No. 1-13-1543 2014 IL App (1st) 131543-U (Sept. 
30, 2014) (Taylor, J.) 
After the trial court granted class certification of a class of unsolicited and allegedly non-compliant fax 
recipients, Defendant appealed, relying in part on efforts it made to moot the matter via offers to resolve 
Plaintiff’s individual suit. 

On appeal, Defendant also contested the trial court’s determination of commonality, adequacy of 
representation, and appropriateness under Illinois’s class certification procedure. The Court first considered 
Defendant’s contention that Plaintiff failed to demonstrate that all class members did not consent to the fax, 
rejecting that argument on grounds that Defendant only speculated (rather than affirmatively asserted) that it 
had consent or an established business relationship. Defendant next argued that class members who received 
the fax as an email instead of a physical print-out may not have a valid claim, which the Court rejected on 
grounds that the mere possibility was insufficient to deny class certification. In this decision the Court relied in 
part upon the Ira Holtzman decision.

Defendant next argued against the appropriateness of a class action, on grounds that (1) a class action 
lawsuit is not a fair and efficient way to adjudicate a controversy where the putative class members received a 
one-page fax over three years ago because proof would be difficult; and (2) Congress did not intend for class 
actions to be used as a means of enforcing the TCPA. The Court rejected both arguments, first reasoning that 
that there are no problems with proof because Defendant has records from the service it hired, and also noted 
that subsequent history was against Congress’ intent, as numerous cases have been filed under the TCPA and 
Congress has done nothing to narrow the scope. 

The Court next rejected Defendant’s arguments against adequacy, reasoning that Plaintiff never showed 
ignorance of the case or his role in it, and it was ultimately his decision not to accept Defendant’s offers. 
Likewise, the Court rejected in part Defendant’s contention that Plaintiff’s claims are moot due to the tendering 
of damages making him inadequate, reasoning that while the tender mooted Plaintiff’s claims with respect to 
one count of the complaint, Plaintiff remained adequate for the other counts.  
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With experience administering over 1,500 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to ef-
ficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.


