
Antitrust pg. 1
Class Certification pg. 2
ERISA pg. 3
Privacy pg. 4
Settlement pg. 5

KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional Responsibil-
ity CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn more about 
our courses and schedule a CLE for your law firm or industry event.
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ANTITRUST

Ascertainability

In re Polyurethane Foam Antitrust Litigation, No. 10-md-2196, 2015 WL 4459636 (N.D. Ohio July 21, 2015) 
(Zouhary, J.).
Indirect purchasers brought suit alleging violation of 15 different state consumer protection and unfair 
competition laws, specifically alleging that dominant firms in the flexible polyurethane foam market (which 
supports products such as carpet underlay, bedding, and upholstered furniture) engaged in a decade-long 
conspiracy to fix, raise, and maintain the price of foam products. After the Court had previously certified a class 
of indirect purchasers who bought certain consumer products containing foam manufactured by a Defendant, 
and the Sixth Circuit Court of Appeals declined a petition to appeal the class certification decision, certain 
Defendants sought to decertify the indirect purchaser class, contending that (1) the 15 consumer protection 
claims present sufficient individual issues that commonality cannot be satisfied; (2) the identities of class 
members were not ascertainable; and (3) Plaintiffs did not have a workable damages model.

The Court denied the motion to decertify, reasoning that the authority Defendants cited for the proposition that 
courts routinely deny multi-state certification of state law claims are distinguishable from the instant case for 
several reasons, including that (1) none are antitrust cases; (2) Ohio choice of law rules presume that the law 
of the place of injury normally applies, and Defendant does not argue that the normal presumption should not 
apply, and the alleged price-fixing conspiracy is not tied to any particular state; (3) Defendant points to no 
material alteration of law or facts between the 15 states’ laws since the Court previously certified the case; 
(4) the differences Defendants identified are relatively minor or immaterial; and (5) courts regularly find that 
common issues predominate in other multistate antitrust class actions.

The Court next rejected Defendants’ contention that the class was not ascertainable, reasoning that 
(1) Defendant did not point to any material alteration of the law or facts occurring after this Court certified the 
class; (2) unlike other courts, the Sixth Circuit does not require plaintiffs to prove ascertainability; (3) in any 
event, Plaintiffs here clearly meet the first prong of the Third Circuit’s decision in Byrd, that the class be defined 
with reference to objective criteria; (4) Defendants overwhelmingly dominated the U.S. flexible polyurethane 
foam market controlling over 90% of it, making it highly unlikely Plaintiffs’ purchases in one of the relevant 
states were not manufactured by one of the Defendants; (5) Plaintiffs already made a sufficient showing that 
they can trace and identify the manufacturer of foam; and (6) even if there is no perfect mechanism to identify 
in every instance whether a Defendant manufactured the foam, that does not mean certification is 
inappropriate—as long as there is a process to ascertain who is and is not a class member, even one that may 
require sifting through substantial information, ascertainability does not bar class certification. 

Next considering damages arguments, the Court found that Plaintiffs have a workable model to calculate 
damages owed to individual class members, as Plaintiffs may base proof of damages on a methodology that 
begins with determination of an aggregate amount of damages owed to the entire class. The Court did mention 
that it would address whether Plaintiffs have a reliable method for proving those aggregate damages in a 
separate order on a motion to exclude Plaintiffs’ economist, but also noted that allocating damages to each 
plaintiff will not require mini-trials but rather a claims administration process whereby each plaintiff will have to 
substantiate their claim with evidence showing the extent of damages as a matter of just and reasonable 
inference. Along the same lines, the Court noted that courts have long held aggregate damages sufficient for 
purposes of class certification, and that similarly, when common questions predominate regarding liability, 
courts generally find predominance satisfied even when individual damages remain. 
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CLASS CERTIFICATION

Ascertainability

Mullins v. Direct Digital, LLC, No. 15-1776, 2015 WL 4546159 (7th Cir. July 28, 2015) (Hamilton, J.).
Consumers brought suit against a dietary joint supplement seller for alleged consumer fraud for statements 
made in advertising and marketing materials. Specifically, Plaintiff alleged Direct Digital fraudulently 
represented that its product relieves joint discomfort because its primary ingredient is nothing more than a 
sugar pill and there is no scientific support for its claims. After the United States District Court for the Northern 
District of Illinois granted class certification, Defendant appealed. 

The Seventh Circuit affirmed the district court decision granting class certification, focusing much of its decision 
on the question of ascertainability, and whether to adopt the heightened ascertainability standard applied of 
late in other circuits, which requires that there be a reliable and administratively feasible way to identify all who 
fall within the class definition at the class certification stage. 

Declining to do so, the Court reasoned that (1) nothing in Rule 23 mentions or implies the heightened standard; 
(2) the weaker, traditional ascertainability standard, which focuses only on whether the class definition itself 
is defined by objective criteria, has long been the law in the Seventh Circuit; (3) the policy concerns used to 
support a heightened standard by other courts (such as administrative convenience, unfairness to absent class 
members, unfairness to bona fide class members, and due process interests of the Defendant) are better 
addressed by careful application of other parts of Rule 23. 

Among those other parts of Rule 23, the Court included superiority, which compares the costs and benefits of 
certification with the available alternatives, as well as Rule 23(a) and Rule 23(c) and (d), both of which 
permit creative solutions to the administrative challenges of the class device. Further, the Court noted that the 
heightened ascertainability standard comes close to insisting on actual notice, which could effectively bar class 
actions for cases involving low-cost goods or services when class treatment is most often needed, and noted 
further that there is significant harm caused by immunizing corporate misconduct for poor recordkeeping by 
prohibiting use of individual class member affidavits to prove class membership, which are in any case unlikely 
to be submitted fraudulently for the low recoveries typically available in those types of cases. The Court also 
noted that self-serving affidavits, if undisputed, are legally sufficient to prove facts in all types of legal 
proceedings except treason, which requires two witnesses to prove a fact, and, observing that these affidavits 
could be disputed by defendants, saw no reason to extend that rule to consumer class action proceedings. 

In further support of its decision to affirm class certification, the Court rejected Defendant’s objection that the 
commonality requirement was not satisfied, reasoning that the common question is whether the statements 
were false or misleading and what really matters under this theory is whether there is any scientific support for 
the assertions in the advertising materials, not whether individual consumers experienced health benefits.

Absent Class Member Standing

Neale v. Volvo Cars of North America, LLC, No. 14-1540, 2015 WL 4466919 (3d Cir. July 22, 2015) (Smith, J.).
After purchasers of Volvo vehicles brought suit alleging that Defendant sold certain vehicles with defective 
sunroof drainage systems, the United States District Court for the District of New Jersey granted class 
certification for six states but denied nationwide certification. Defendant appealed.

The Third Circuit vacated the order granting class certification and remanded for further proceedings. The 
Court first considered Defendant’s argument that putative members of the class suffered no injury and thus 
lack standing, rejecting that contention due in part to the history of the United States Supreme Court’s 
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recognition of representative standing and the nature of Rule 23, which support the holding that as long as a 
named class representative has standing, a class action presents a valid case or controversy under Article III. 

Turning to its decision to remand, the Court found the district court’s failure to specifically identify the claims 
certified in its certification order to be in violation of the Wachtel rule it set out in 2006, whereby courts certifying 
classes must provide a readily discernible, clear and complete list of claims, issues or defenses to be treated 
on a class basis, and that this list be provided in class certification orders. The Court also noted that Plaintiffs’ 
claims in the Second Amended Complaint, which the Court assumed the district court may have meant to 
certify, were different from those in the motion for class certification, and that Plaintiffs conceded on oral 
argument that they intended for class vehicles to include only those which actually had a sunroof. Accordingly, 
to address any ambiguities, the Court remanded for a clear statement of the claims, issues, or defenses to be 
treated on a class basis.

The Court then addressed the district court’s predominance finding, ruling that remand was warranted because 
the district court erred in making a fundamental assumption that a particular precedent governed the outcome 
of the case. In that regard the Court pointed out that the district court made no distinction between the six 
statewide classes or the relevant claims brought by those putative classes and did not analyze predominance 
in the context of Plaintiffs’ actual claims, but rather relied on that past precedent instead, which treated the 
predominance inquiry in the context of a settlement class rather than a litigation class—and without a clearer 
indication, the Court cannot assume the district court conducted the appropriate analysis under Rule 23.
 
The Court also rejected Defendant’s argument that the district court erred in denying Defendant’s motion to 
reconsider class certification in light of the Supreme Court’s decision in Comcast, reasoning that the existence 
of individual damage calculations does not preclude class certification.

ERISA

Treatment Authorization

Escalante v. California Physicians’ Service, No. 14-cv-03021, 2015 WL 4477721 (C.D. Cal. July 14, 2005) 
(Pregerson, J.).
An insured brought suit against Defendants for clarification of rights under an ERISA plan and breach of 
fiduciary duty under an ERISA plan pursuant to 29 U.S.C. §1132(a), specifically alleging that although 
suffering from a degenerative disc disease, Plaintiff was wrongly denied authorization for artificial disc 
replacement (ADR), a surgery recommended by his doctor in place of the more traditional treatment of lumbar 
fusion; the ADR therapy was classified by Defendant as an investigational treatment, not yet sufficiently 
supported by medical literature. Plaintiff sought certification of a class of people covered by certain health 
insurance plans who were advised or would be advised in the future that this particular recommended therapy 
was investigational and thus excluded from coverage. 

The Court granted class certification. In support of its decision, the Court first analyzed Rule 23(a), finding it 
satisfied on grounds that (1) in terms of numerosity, even presuming as Defendants claim that the class 
consisted of only nineteen members, allowing a class action to determine whether the ADR procedure was 
investigational for purposes of declaratory and injunctive relief would be in the interest of judicial economy; 
(2) in terms of commonality, the question of whether Defendant is permitted to classify FDA approved 
procedures like ADR as experimental or investigational goes to the heart of the resolution of Plaintiff’s claims, 
and Plaintiff is challenging the policy on its face, not Defendants’ individualized coverage decisions, even if it 
turns out individual class members may not be covered; (3) in terms of typicality, Plaintiff and the absent class 
members have the same or similar injuries—being denied or deterred from claiming benefits, and the action 
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causing the injury is the same across the class, with Defendants’ medical policy of categorically excluding 
lumbar ADR procedures from coverage; and (4) in terms of adequacy, Defendants presented no evidence that 
Plaintiff has a conflict of interest with other class members or that Plaintiff will fail to prosecute the action 
vigorously on their behalf.

Turning then to Rule 23(b), the Court first found certification appropriate under Rule 23(b)(1), as injunctive 
relief if obtained would affect the rights of all class members regardless of whether Defendants ultimately 
determined whether to cover lumbar ADR surgeries on an individual basis, and not treating the issue on a 
class basis risked conflicting or inconsistent adjudications. Similarly, the Court reasoned that injunctive relief 
would affect all individuals covered under the relevant plan or plans. Third, the Court also found certification 
appropriate under Rule 23(b)(2), reasoning that the question of whether Defendant can categorize all lumbar 
ADR procedures as investigational under its current policies applies to the whole class; and any injunctive 
and/or declaratory ruling would apply to the class as a whole.
 

PRIVACY

Call Recording

NEI Contracting & Engineering, Inc. v. Hanson Aggregates, Inc., No. 12-cv-01685 (S.D. Cal. Aug. 18 2015) 
(Bashant, J.).
A construction company placing orders by cell phone brought suit against Hanson for alleged violation of 
California Penal Code Section 632.7. Specifically, Plaintiff alleges Defendant recorded Plaintiff’s calls from 
cell phones placing orders on its dispatch lines without consent of all parties on the call. Previously, the Court 
issued an order denying the motion for class certification on grounds that common questions of law and fact 
would not predominate on the issue of consent, citing evidence that two putative class members had actual 
knowledge that they were being recorded. Plaintiffs sought reconsideration on grounds that the calls in 
question had taken place after the end of the proposed class period, which was based on the implementation 
of a verbal warning system at the beginning of each call, notifying callers that the call might be recorded.
 
The Court granted the motion for reconsideration and certified the class, reasoning in support of its decision 
that the fact that the recordings to the two putative class members were not made during the class period 
constituted newly discovered evidence justifying reconsideration because the Court did in fact believe the 
recordings in question were made during the class period when it issued the previous order. The Court noted 
that reconsideration of this new fact was justified by the facts that (1) Defendant made no effort to clarify the 
issue or correct the mistake, and (2) Plaintiff did not know the dates of the recordings until Defendant 
submitted certain filings during appellate proceedings.

In light of those facts, the Court found the predominance requirement satisfied because there is no longer 
evidence of actual consent from the two putative class members in question during the class period, and it is 
undisputed that callers did not receive a warning during the class period advising them that their calls may be 
recorded, nor is it disputed that Defendant had no formal process for advising customers that their calls might 
be recorded during the class period.

The Court then revisited the elements of Rule 23, finding numerosity satisfied on grounds that joinder is 
impracticable for the 210,688 calls recorded from 12,551 unique cellphone numbers. The Court likewise found 
commonality satisfied for the same reasons predominance was now satisfied. The Court then found 
ascertainability satisfied on grounds that the owners of the cellular phone numbers in question can be 
identified via reverse look-ups to identify the owners, even potentially by use of a call center calling each cell 
phone number manually. The Court also rejected (1) Defendant’s argument that it must be able to determine 
the identity of each of its own employees’ on the calls in question in order to determine if they consented, 
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deeming that argument speculative; and (2) Defendant’s assertion that it lacked records showing which calls 
were routed to the particular business line in question.

The Court then turned to adequacy, finding it satisfied and rejecting Defendant’s allegation that the action was 
initiated as a result of Plaintiff’s displeasure in losing an invoice dispute resolved by a recorded call as any 
grounds for undermining adequacy, noting there was nothing to suggest Plaintiff has any conflict of interest or 
will not vigorously prosecute the action. 

Last, the Court found superiority satisfied because the remedy sought is not particularly large, the fact that 
potential recoveries may vary greatly does not contribute to the analysis, and the Court would not consider 
potentially excessive damages as weighing against superiority. The Court further noted a lack of individual 
issues to be litigated, and pointed out that geography posed no trouble, nor were there any other suits 
involving class members with the claims and issues raised in this action.

SETTLEMENT

Attorney Fees

Levitt v. Southwest Airlines Co., Nos. 13-3264, 13-3462, 14-2591, 14-2602, 14-2495 (7th Cir. Aug. 20, 2015) 
(Hamilton, J).
After Southwest Airlines customers brought suit alleging breach of contract, unjust enrichment and violations of 
state consumer fraud laws on grounds that Defendant allegedly stopped honoring in-flight drink vouchers 
issued to certain customers despite an absence of expiration dates, the parties reached a proposed class 
action settlement agreement. The United States District Court for the Northern District of Illinois approved the 
settlement as fair and reasonable, but awarded class counsel a smaller fee than requested. Objectors 
appealed on grounds that the district court should not have applied the lodestar method to calculate attorney 
fees, but instead applied a different method focusing on the value of the vouchers, and that the settlement was 
unfair in that it was too generous to class counsel. 

The Seventh Circuit affirmed the district court’s approval of the settlement, with small reductions to the class 
representative award provisions and approved attorneys’ fees. In support of its decision, the Court analyzed 
the question of whether the replacement vouchers conferred upon the class as a result of the settlement 
qualified as coupons under the Class Action Fairness Act’s coupon settlement provisions. 

In support of its decision concerning the attorney fee request, the Court found that the Class Action Fairness 
Act allowed the district court to use the lodestar method to calculate the fee award, reasoning that a broad 
view of the text and structure of §1712 in particular, along with its legislative history and purpose, supports the 
view that a district court can use its discretion to use the lodestar method to calculate attorney fees even when 
those fees are intended to compensate class counsel for the coupon relief he or she obtained for the class. 
The Court further noted that §1712 does not expressly prohibit use of the lodestar method for settlements that 
do not provide injunctive relief, and that allowing the lodestar method was supported in other ways as well. In 
this finding the Court declined to follow the approach taken by the Ninth Circuit Court of Appeals in HP Inkjet, 
noting also that the legislative history supports the Court’s conclusion. 

Elaborating further on its affirming of the district court’s decision that the settlement was fair and reasonable, 
the Court reasoned that the settlement essentially provides complete relief for the class members, as they 
would receive exactly what they lost, which justified compensating class counsel’s efforts accordingly. Here the 
Court pointed out that while clear-sailing or kicker clauses may at times be subjected to scrutiny, they are not 
per se bars to settlement approval in the Seventh Circuit, and were not fatal in this matter because the 
settlement at issue was exceptional for its quality of making the class whole.
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Lead Editor of KCC Class Action Digest: Robert DeWitte, Director Class Action Services

With experience administering over 1,500 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to ef-
ficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

Vote for KCC in Legal Times’ Reader Ranking

KCC Class Action Services would appreciate your vote as the “Best Claims Administrator” for 
Legal Times’ reader poll. Thanks to the support of our clients and colleagues, we have been 

recognized as the “Best Claims Administrator” in the past. 

Our high-quality, cost-effective notice and settlement administration services have also been 
recognized by The National Law Journal, The Recorder, The New Jersey Law 

Journal, among other leading publications. KCC has earned the trust and confidence of our clients 
with our track record as a highly-responsive partner. 

Please show your support and visit
https://www.surveymonkey.com/r/2015BestofLT

Vote for KCC in question 48 (Best Claims Administrator).

The voting period is scheduled to run through Thursday, September 17, 2015.

KCC appreciates your vote!
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