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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional Responsibil-
ity CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn more about 
our courses and schedule a CLE for your law firm or industry event.
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FAIR DEBT COLLECTION PRACTICES ACT

Rhodes v. Olson Associates, P.C., No. 14-cv-00919, 2015 WL 1136176 (D. Colo. Mar. 13, 2015) (Arguello, J.). 
Consumer debtor filed suit against Olson Associates for alleged violations of the Fair Debt Collection Practices 
Act (FDCPA), specifically that from March 31, 2013 to March 30, 2014, Defendant left scripted voice messages 
to collect consumer debt that did not mention that Defendant was a debt collector, was calling to collect debt 
and that any information obtained would be used for that purpose. Among other motions, Plaintiff sought class 
certification. 

The Court granted class certification. After adopting as a preliminary matter Defendant’s proposed change to 
the class definition, the Court found numerosity satisfied on grounds that there were 3,350 individuals with 
collections accounts that received at least one scripted voicemail. The Court further noted that the fact that 
Defendant may need to search its existing records does not make the class unascertainable, as their records 
specifically note when a Defendant representative left a scripted message. The Court then found 
commonality satisfied because the issue of whether the Defendant violated the FDCPA with the scripted 
message is an overriding common question. In terms of typicality, the Court found it satisfied because Plaintiff’s 
claims are based upon the same fact pattern as those asserted by the class, and the named Plaintiff advances 
the same legal theory as the putative class (i.e. that the scripted voicemails violate the FDCPA), and the Court 
would not need to delve into whether each class member was misled or was subjectively unaware because 
the statute requires a debt collector to identify itself on every call, which is an objective inquiry based on the 
least sophisticated consumer. Finally, the Court found adequacy satisfied, and noted that Plaintiffs’ counsel are 
experienced class action litigators.  

In terms of Rule 23(b)(3) predominance, the Court found it satisfied, reasoning that questions of law or fact 
common to members of the class predominate over any individual issues with Defendant’s standardized policy 
of using scripted voicemails, an argument Defendant advanced. Finally, the Court found a class action to be 
a superior mechanism for adjudication of the dispute on grounds that FDCPA class actions are usually found 
superior for reasons of judicial economy, no class member demonstrated an interest in prosecuting claims 
individually, and no other cases against Defendant involve the issues presented in this case, the forum is 
desirable because the class contains only Colorado residents, the evidence to prosecute the case is within 
Defendant’s records, and the FDCPA permits plaintiffs to recover up to $1,000 in statutory damages.

FAIR LABOR STANDARDS ACT

Drivers

Harris v. Performance Transp., LLC, No. 14-cv-2913, 2015 WL 1257404 (M.D. Fla. Mar. 18, 2015) 
(Merryday, J.).
Employees brought suit against Performance Transportation, alleging violations of the Fair Labor Standards 
Act (“FLSA”) by virtue of Defendant’s failure to pay employees at a Florida warehouse facility proper overtime 
during any week of employment from October 27, 2011 up until the time of this case. After Defendant removed 
the action from the Circuit Court of the Thirteenth Judicial Circuit to federal court, Plaintiffs sought conditional 
certification and court-authorized notice.  

The Court granted Plaintiffs’ motion in part and denied it in part. The Court first narrowed the proposed FLSA 
class from that requested (to include only drivers employed at a specific location), reasoning first as a 
preliminary matter that the Motor Carrier Exemption to coverage of the FLSA should not bar conditional 
certification at this early notice stage because FLSA exemptions are narrowly construed, and the burden is on 
the employer to prove it applies. Furthermore, the Court reasoned, even if the exemption applies, it does not 
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mean Plaintiffs are not similarly situated. The Court also noted that several of the plaintiffs declared their 
consent to join the action, which satisfied the burden of demonstrating that there are other opt-ins. The Court 
also found that Plaintiffs were similarly situated because each declarant was a driver at the applicable 
warehouse, was paid the same, and worked between 45- 60 hours without being paid overtime. Finally, the 
Court ruled that the three-year (rather than two-year) statute of limitations extended from the date notice is 
sent, not the date on which the complaint is filed, observing that Defendant may have disregarded the 
possibility it was violating the FLSA. The Court also explained that it narrowed the class to drivers employed at 
Defendant’s Dover location because that is where the current opt-in Plaintiffs were employed.

In terms of authorizing notice, the Court did so, but required Plaintiffs to update their proposed notices to reflect 
the removal of the litigation to federal court, and also to inform potential opt-in plaintiffs they might be 
responsible for Defendant’s costs. The Court then found once Defendant has provided Plaintiffs with a list of all 
names of putative class members, Plaintiffs’ counsel may send notice to each individual, but must seek 
permission before sending follow-up emails. The Court found the request to post the notice in Defendant’s 
business was premature because Defendant did not provide an inadequate list of names. Finally, the Court, 
per routine practice, granted the 90-day period to file the consent-to-join forms.  

MARKETING PRACTICES

Homeopathic Products

Allen v. Similasan Corp., No. 12-cv-376, 2015 WL 1534005 (S.D. Cal. Mar. 27 2015) (Bashant, J.).
Purchasers of over-the-counter homeopathic products brought suit alleging violations of California’s UCL, 
California’s CLRA, breach of warranty, breach of implied warranty of merchantability and the Magnuson-Moss 
Warranty Act, alleging that Defendant’s ear, nose and eye remedies did not work for their claimed purposes, 
contained artificial preservatives contrary to the labels, and were illegal to sell. Plaintiffs sought certification of a 
class of all purchasers of nasal allergy and sinus relief Similasan products in California and also all 
purchasers of allergy eye, earache, dry eye and pink eye relief in California (excluding from both classes 
government purchasers and those purchasers with conflicts). Defendant sought to strike both the motion for 
class certification and related expert reports. 

After deciding the expert issues, the Court granted in part Plaintiffs’ request for class certification. In support of 
that decision, the Court found numerosity satisfied on grounds that Defendant sells its products through at least 
thirteen different retailers. The Court then found commonality satisfied, citing the common class-wide question 
of whether Defendant’s claims of effectiveness and qualities were so misleading that they were able to deceive 
a reasonable consumer, which is an objective test. The Court found that typicality was satisfied because the 
statute of limitations defense, potentially applicable to the Plaintiffs’ case here, is likely broadly applicable to the 
class, and if Plaintiffs prove ineffectiveness all other class members’ potential use of other medications at the 
same time is irrelevant. The Court also noted that Plaintiff’s statement that the products were effective to treat 
nasal dryness does not discredit Plaintiffs’ theory that the products were no more effective than water. 
Finally, the Court found adequacy satisfied because the Court was unable to identify a conflict of interest with 
the class. Defendant’s statements that Plaintiffs could not remember the products purchased was not enough 
to deny certification, as inability to remember dates of purchase does not equate to an inability to remember, 
and here, unlike in Burkhalter, Plaintiffs are aware of the identity of Defendant, products they purchased and 
the basis of their claims, and understand their responsibility to represent the class. 

In terms of Rule 23(b)(3) predominance, the Court found predominance was satisfied for the UCL or FAL claim 
because the reasonable consumer standard is an objective standard that may be used to prove the effect of 
advertising to the whole class, and the labels of the six products essentially state the product “relieves” the 
specified symptoms, creating uniform efficacy representations leaving common issues. 
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The Court likewise found predominance satisfied for the CLRA claim, reasoning that Defendant did not 
persuade the Court consumers would buy the products without the efficacy claims, which shows they are 
material and subject to common proof. In addition, the Court found predominance satisfied for breach of 
express warranty because the analysis of whether the labels are express warranties focus on the labels and 
thus, common proof. The Court also found predominance satisfied for the breach of implied warranty of 
merchantability because general ineffectiveness is subject to common proof and the SBA does not require 
privity. 

In terms of damages questions, the Court found that restitution damages are subject to proof on a class-wide 
basis because if the products are ineffective, they are worthless. The Court did however find that the ancillary 
representations (relating to doctor / pharmacist recommended and 100% natural type claims) cannot be 
certified in light of Comcast because, even if proven untrue, the products would not be rendered worthless. 
The Court found the continuous accrual tolling doctrine applies and the statute of limitations analysis is the 
same for the class members.  

Finally, in its superiority analysis, the Court ruled that a class action is the superior method of adjudicating the 
matter, because the cost of each product at $10 is so low that no prudent individual would file suit to recover it, 
and because another suit by putative class members could not be identified.

PRODUCT DEFECT

Fuel

LeBlanc v. Exxon Mobil Corp., No. 14-cv-201, 2015 WL 1221560 (M.D. La. Mar. 17, 2015) (Dick, J.).
A purchaser of gasoline produced and distributed from Exxon’s Baton Rouge facilities in March 2014 brought 
suit against Exxon for redhibition (a civil action available in Louisiana against the seller / manufacturer of an 
allegedly defective product) and unjust enrichment, alleging that elevated levels of resin in the fuel from the 
introduction of Escorez resin in the production process, did not combust fully during engine operation and thus 
caused engine damage. Plaintiffs sought certification of a class of all purchasers and owners of property 
affected by Exxon’s fuel for the twelve months prior to April 3, 2014.

The Court denied class certification on grounds that predominance and ascertainability were not satisfied. In 
terms of predominance, the Court found that individual issues predominated over issues common to the class, 
reasoning first that, because only purchasers of gasoline can bring claims in redhibition, it is a unique question 
of fact among proposed class members whether they were owners of property damaged by the gasoline or 
were purchasers. Second, specific and individualized evidence of uselessness or inconvenience for each class 
member would be required to determine whether the gasoline was redhibitory under Louisiana law; the fact 
that the gasoline was off-spec does not make it ipso facto defective for purposes of redhibition. Third, 
individualized evidence of the degree of inconvenience would be needed to assess an appropriate quantum 
reduction in price (as permitted under Louisiana law for the remedy of recession of redhibitory defects) and 
also individualized evidence for the extent of damages would be required for each class member. Last, indi-
vidualized proof of the nature, extent and degree of impoverishment or damage for each class member would 
be required to establish Plaintiffs’ claim of unjust enrichment.

In terms of ascertainability, the Court found that because the task of ascertaining class members requires 
finding persons that experienced uselessness or a degree of inconvenience that gives rise to the presumption 
that he/she would not have purchased the gasoline under Louisiana redhibition law, and is not simply a matter 
of identifying purchasers of Exxon gas during the time period, the need for individual inquiries would undermine 
the administrative benefits of Rule 23.
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SETTLEMENT ISSUES

Notice by Publication

Nieberding v. Barrette Outdoor Living, Inc., No. 12-cv-2353 (D. Kan. Apr. 14, 2015) (Crabtree, J.). 
Purchaser of guardrail kit for residential deck brought suit for alleged breach of warranty, violations of the 
Kansas CPA and unjust enrichment, alleging that the guardrail brackets were defective and not sufficiently 
robust for reasonably anticipated use. After the Court previously granted certification of a liability-only class but 
denied as to a damages class, Plaintiffs sought certification of a settlement class, preliminary approval of the 
class action settlement and approval of the form and manner of notice. 

The Court granted Plaintiff’s request to certify a settlement class and to approve the proposed settlement 
preliminarily, but took issue with the proposed form of distributing the notice. 

First discussing its decision to certify the settlement class, the Court reasoned that it was only slightly different 
than the previous certified class and if anything, enhances the case for certification as it (1) more clearly 
identifies the specific products that contain the brackets, (2) extends the class period, (3) includes purchasers 
who sold or relinquished possession, and (4) adequately identifies the relevant people. The Court noted that a 
Tenth Circuit ruling permitting interlocutory appeal here does not signal it is inappropriate to certify the 
settlement class, and no new precedent since the order certifying the class suggests the class should not be 
certified.

In terms of approving the settlement, the Court analyzed the applicable Tenth Circuit factors, finding (1) the 
parties fairly and honestly negotiated the settlement after mediating the case for several days with the Chief 
Circuit Mediator; (2) the ultimate outcome of the litigation is in doubt as Defendants have filed two partial 
motions for summary judgment, which if granted would circumscribe recovery significantly, and if class 
certification was reversed, the class might recover nothing; (3) the value of an immediate recovery outweighs 
the possibility of future relief after protracted and expensive litigation given each member would be entitled 
to at least $13.17 per bracket purchased (when it sold for $2.50) and there is substantial risk recovery after a 
costly trial would be less; and (4) Plaintiff’s attorneys are experienced, and believe it is fair and reasonable. 

Turning then to the method of distribution of notice to the settlement class, the Court declined to approve on 
the record before it because even though a Defendant stipulated it cannot identify all purchasers, it can likely 
identify some purchasers, and actual individual notice, which was not proposed here, is an unambiguous 
requirement of Rule 23.

TELEPHONE CONSUMER PROTECTION ACT

Faxes

CE Design Ltd. v. C & T Pizza, Inc., No. 1-13-1465, 2015 IL App (1st) 121465-U (Mar. 27, 2015) (Hall, J).
A fax recipient brought suit for violations of the Telephone Consumer Protection Act (“TCPA”), the Illinois 
Consumer Fraud and Deceptive Business Practices Act, and also for conversion, alleging that Defendant sent 
a facsimile offering pizza from Great Chicago in Shaumburg, IL without express consent or a prior business 
relationship with Plaintiff in violation of the TCPA. The trial court certified the class for all persons who received 
said facsimile on May 4 or May 5, 2006 and Defendant filed a petition for leave to appeal under Illinois 
Supreme Court Rule 306(a)(8), which the Illinois Appellate Court granted.
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Lead Editor of KCC Class Action Digest: Robert DeWitte, Director Class Action Services

With experience administering over 1,500 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to ef-
ficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

The Court found the trial court did not abuse its discretion in certifying the suit as a class action, reasoning in 
support of its decision that contrary to Defendant’s contention that questions of law or fact common to class 
members do not predominate over individual questions, the TCPA does not require a plaintiff to prove that 
each member actually received the fax and, even if it did, B2B’s fax logo shows exactly who received the fax 
ads. Second, addressing Defendant’s argument that only owners of the fax machines have standing to assert 
a claim under the TCPA, the Court found the argument was forfeited for not having been raised before the trial 
court, and regardless failed because it is not necessary to name the specific individuals who are members of 
the class and the class was sufficiently ascertainable given Plaintiff had a list of every fax number to which 
Defendant sent faxes. Third, the Court found Defendant likewise forfeited its argument that Plaintiff was not 
a person as a corporation, and regardless, the term person includes natural persons and legal persons, and 
therefore corporations. Fourth, the Court rejected Defendant’s arguments concerning whether the transmission 
to Plaintiff was not authorized by B2B.

In terms of adequacy, the Court found class counsel adequate despite Defendant’s argument relying on 
Reliable Money. Last, the Court found that certifying the class in this case, contrary to Defendant’s contention, 
would be an efficient and economical way to proceed because corporate victims in Illinois cannot go to small 
claims court without an attorney and Congress did not prohibit TCPA class actions and thus, the overall size of 
an award is not an appropriate basis to decline certifying a class.
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