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KCC Class Action Services partners with counsel to deliver high-quality, cost-effective notice and 
settlement administration services. Recognized as Best Claims Administrator by The Recorder, The 
National Law Journal, and The New York Law Journal, KCC has earned the trust and confidence of 
our clients with our track record as a highly responsive partner.

As part of our commitment to practitioners, KCC provides this resource on decisions related to class 
action litigation in state and federal court. 

In addition to industry resources, KCC offers interactive CLE-accredited courses geared toward class 
action settlement administration and legal notification, some of which carry Professional Responsibil-
ity CLE credit. Go to www.kccllc.com/class-action/insights/continuing-education to learn more about 
our courses and schedule a CLE for your law firm or industry event.
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EMPLOYMENT

Restaurant Workers

Viscomi v. Clubhouse Diner, No. 13-cv-4720, 2016 WL 1255713 (E.D. Penn. Mar. 31, 2016) (DuBois, J.) 
Plaintiffs brought suit under the Fair Labor Standards Act (“FLSA”) against their restaurant employer and its  
affiliate entities, alleging violations stemming from “tip pool” policies and required uniform purchases being 
taken out of those tips, and also for failing to pay overtime rates and other wage and hour violations. Plaintiffs 
sought conditional certification of an opt-in FLSA collective action.

The Court granted Plaintiffs’ request in part, conditionally certifying a class of three subclasses based on the 
categories of claims, and denied in part as to certifying subclasses based on claims involving uniform  
purchases from the tip pool and the company failing to provide time cards on certain days.

In support of its decision, the Court reviewed the case under the FLSA’s “similarly situated” standard, finding 
that Plaintiffs’ three affidavits provided a “modest factual showing” of sufficient evidence of the policies being 
applied uniformly to all class members, so as to certify a collective action on most of the wage and hour claims. 
The Court found that Plaintiffs had provided evidence on the commonality of the alleged policies, and that  
Defendants’ arguments that the affidavits were unreliable were attacks on the merits of the claims, not  
commonality.

However, for the claims of mandatory uniforms being purchased from the tip pool, and of time cards not being 
issued on certain days, the Court found Plaintiffs had not made the modest factual showing required.  
Specifically, Plaintiffs’ statements showed that these policies were administered in an individualized manner, 
and their claims otherwise did not require inquiry into individual circumstances.

The Court then altered the class period so as to conform to the three year statute of limitations for a willful 
FLSA violation, noting however that it is opt-ins rather than the filing of the complaint that tolls the statute of 
limitations. Despite the parties having made an agreement as to when the tolling date begins, the Court found 
that opt-in plaintiffs had a different limitations period. The Court then explained that separating the class into 
subclasses would serve judicial efficiency and ordered proposed notices to be issued, tabling discussion as to 
Defendants’ notice objections for a later date.

FALSE ADVERTISING

Food

Mullins v. Premier Nutrition Corp., No. 13-cv-01271, 2016 WL 1535057 (N.D. Cal. Apr. 15, 2016) (Seeborg, J.)
Plaintiff brought suit against a juice maker, alleging that Defendant’s product was worthless and in violation of 
California’s Unfair Competition Law (“UCL”) and the Consumer Legal Remedies Act (“CLRA”). Plaintiff then 
moved to certify a nationwide class of consumers. 

The Court granted the motion to certify in part, for a limited California class, and requested further briefing 
regarding a larger nationwide class.  

The Court first considered numerosity, finding it satisfied by virtue of the fact that 12 million units of the product 
were sold. In terms of commonality, while the Court found that Plaintiff had identified certain common  
questions, it also asked whether common proof could prove the case. In this regard, the Court noted that (1) 
Defendant’s own marketing research, (2) Plaintiff’s marketing expert’s findings, and (3) Plaintiff’s theory of 
proving how the misrepresentation was made upon the class would all answer the common question with  
common proof so as to meet commonality. Turning to typicality, while Defendant argued that there are four 
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classes of purchasers who all bought the product for different reasons, and that Plaintiff’s claims were only  
typical with the claims of one of these subclasses, the Court ruled that Plaintiff’s theory was rooted in the  
alleged total lack of health benefits provided by the product to all consumers, a theory which did not depend  
on specific conditions.  

Turning then to predominance, the Court rejected Defendant’s contentions that individual issues would  
predominate on grounds that (1) most consumers do not interpret statements uniformly (reasoning that  
Defendant’s own marketing research indicated that an overwhelming majority of consumers understood  
Defendant’s specific health benefit representations uniformly); (2) the statements made were not material to 
some of the consumers at issue (citing precedent holding that this type of case measured materiality against 
the reasonable man standard, which could be assessed on a class-wide basis using Plaintiff’s own marketing 
surveys); and (3) Plaintiff’s theory of damages, based on seeking a full refund, did not account for the actual 
value of the product to each consumer (reasoning that while Defendant had argued that Plaintiff’s proposed 
damages model ignores other benefits of the product (such as hydration, vitamins, taste), Plaintiff had claimed 
the class members would not have purchased the product if the misrepresentation was fully known, and had 
also produced evidence to suggest the ability to make such a showing).  

The Court then looked at ascertainability, rejecting Defendant’s contention that the proposed class was  
overbroad, including as it did purchasers who were dissatisfied for other reasons, reasoning that class  
members’ satisfaction was irrelevant, and that they were properly in the class so long as they were purchasers 
of the product. Defendant also argued that some class members had already received a full refund, which the 
Court handled by finding that those class members could be reasonably excluded from the class by way of an 
administrative process. Defendant also argued that many consumers had not kept their proof of purchase so 
as to advance their claim; the Court found that the distribution stores’ practice of recordkeeping would enable 
them to track whether their customers had purchased the product.  

The Court then considered whether to apply a nationwide scope to the class under California law, finding that 
Plaintiff had shown that California had significant contacts to the claims of a nationwide class (one quarter of 
potential plaintiffs had purchased the product there), and thus due process was satisfied. However, under the 
opposite analysis as to whether foreign law should apply, Defendant had provided a chart showing the laws of 
all fifty states which identified key legal differences. The Court found neither party had briefed the question of 
how to apply certain choice-of-law issues in Mazza v. American Honda Motor Co. (for example, whether  
California’s scienter requirement would always create a material conflict between the UCL and CLRA and other 
states laws, or whether such an element makes a difference in the scope of the class), and therefore  
requested further briefing. 

Khasin v. R.C. Bigelow, Inc., No. 12-cv-02204, 2016 WL 1213767 (N.D. Cal. Mar. 29, 2016) (Orrick, J.)
Plaintiff brought a putative consumer class action against Defendant, alleging misleading labels were used on 
its green tea products, and sought to certify a class of all California persons who purchased the products  
during the time period in question.

The Court denied the motion, primarily due to a failure of predominance brought about by Plaintiffs’ proposed 
damages calculations, finding fault in (1) Plaintiffs’ assertion that the appropriate damages for restitution were a 
refund of the purchase price of the product, which as a result of the misleading labels had no resale value  
(reasoning that it was implausible that the product could not have any value whatsoever); and (2) Plaintiffs’ 
failure to identify any price premium attributable to the alleged mislabeling.  

Turning then to Plaintiffs’ claims under the CLRA, the Court found that that claim relied on showing actual  
damages, which Plaintiff had failed to do thus far. The Court further found that while Plaintiff did suggest that 
nominal damages could be available in the circumstance of actual injury, invasion of a right, or breach of a 
duty, Plaintiff had neither identified a duty nor a breach thereof.
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The Court then turned to Rule 23(b)(2) to determine whether Plaintiff’s request that Defendant be enjoined 
from mislabeling its products did in fact merit injunctive or declaratory relief. The Court found that Plaintiff had 
not plausibly alleged an intent to purchase such products in the future by merely asserting in his reply brief that 
he might consider purchasing them again; the Court found this was not sufficient to establish standing without 
a real and immediate threat of future injury. The Court also found that standing would require a showing of  
likelihood of suffering the same harm; the Court found similar cases holding that plaintiffs cannot suffer the 
same harm of being misled from alleged mislabeling, once they become aware of the mislabeling.

The Court concluded by mentioning that although other class certification issues remain in question, because 
of the problems cited above, class certification could not be granted at this time.

PUTATIVE CLASS MEMBER COMMUNICATIONS

McWilliams v. Advanced Recovery Sys., Inc., No. 15-cv-70 (S.D. Miss. Mar. 31, 2016) (Reeves, J.) 
Debtor brought suit against a collection company and its attorneys, alleging a violation of the Fair Debt  
Collection Practices Act (“FDCPA”). While cross motions for summary judgment were pending, an uninvolved 
attorney sent a letter to Plaintiff and other putative class members, soliciting them for representation in the 
ongoing case. Plaintiff’s counsel replied to that attorney, advising that she had communicated with a  
represented party and the class members in violation of the Mississippi Rules of Professional Conduct 
(“MRPC”). The outside attorney sent another letter apologizing. At the same time, similar letters were sent out 
by another outside attorney to Plaintiff and class members. Both attorneys issued a “curative” letter offering an 
opt-out of representation to the clients gained from the letters. The putative class was then certified and a joint 
motion for a protective order to prevent third-party attorneys soliciting or communicating with class  
members was filed.  Plaintiff’s counsel also sought an order invalidating third-party representation of the fifty 
clients gained by the outside attorneys from the letters.

The Court granted the motion for a protective order and ordered attorney’s fees to be paid thereon, but  
postponed the motion for the order invalidating representation to allow the parties to brief the matter further, 
and potentially reach agreement. In support of its decision, the Court highlighted Rule 4.2 of the MRPC  
prohibiting communication with a represented party, and found that the first outside attorney knowingly and 
willingly violated it twice with the two letters. The Court also held this correspondence to violate Rule 23, in that 
certain facts about the matter were presented so as to mislead the class members as to their eligibility, opt-out 
procedures, and the outside attorney’s own contingency fees. The Court found the “curative” letters insufficient 
to cure these defects.

The Court further rejected the outside attorneys’ contentions that (1) the Court lacks jurisdiction over them  
(reasoning that it had jurisdiction by virtue of the fact that the outside attorneys were intervenors under Rule 
23); (2) class counsel does not represent absent class members as clients (reasoning that class counsel by 
definition represents the absent class members under an attorney-client relationship, as supported by case 
law); (3) the second outside attorney was already representing a class member in a separate state court action 
against the same defendants (reasoning that the second outside attorney had not raised any FDCPA claim 
in that matter, and regardless of the nature of the state court case, the outside attorneys were not permitted 
to poach class members from this matter); (4) their communications were constitutionally protected speech 
(reasoning that the outside attorneys’ solicitations were made in violation of the MRPC and were not protected 
commercial speech); (5) class counsel was not adequately representing the class by failing to certify the class 
earlier (reasoning that class counsel had acted in a highly prudent manner and was adequate representation 
for the class as required by Rule 23); (6) the first outside attorney could represent their new clients on state or 
regulatory claims (reasoning that this had never been raised in her letters to the putative class members, but 
could nonetheless be acceptable assuming there was any such service needed). 
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SECURITIES

IBEW Local 98 Pension Fund v. Best Buy Co., Inc., No. 14-3178, 2016 WL 1425807 (8th Cir. Apr. 12, 2016) 
(Loken, J.)
Purchasers of stock brought suit against Defendant retailer and its officers, alleging securities fraud in violation 
of the securities laws by virtue of misleading public statements. After the United States District Court for the 
District of Minnesota granted class certification, Defendants appealed. 

The Eighth Circuit reversed, holding that predominance was not satisfied. In support of its decision, the Court 
reviewed the district court’s finding that predominance was met, which required it to find that plaintiffs were  
entitled to a presumption of reliance, based on application of the fraud-on-the-market theory, and that the 
United States Supreme Court’s decision in Halliburton II supported this theory. The district court reasoned that 
a given market price of shares is held to reflect all publicly available information at that moment, and therefore 
any investor can be presumed to have made their purchases in reliance on the integrity of that price. 

However, the Eighth Circuit found that the district court had misapplied Halliburton II, noting that Halliburton II 
requires an additional question to be resolved—whether a defendant can rebut the presumption with evidence 
showing a lack of impact from the prices upon the investors’ decisions. The Court found that Halliburton II held 
this extra issue went to the heart of the predominance question, because of its relation to whether issues of 
causation were common or individual.  

While the Eighth Circuit found that the Plaintiffs had made a prima facie showing to establish the presumption, 
it also found that Defendants had made a strong showing of the lack of price impact, using the opinion of plain-
tiffs’ own expert. As this left some ambiguity as to the issues of causation, the Court found that Plaintiff had 
thus not shown that individualized issues were unlikely to predominate. 

In Re Montage Tech. Group Ltd. Sec. Litig., No. 14-cv-00722, 2016 WL 1598666 (N.D. Cal. Apr. 21, 2016) 
(Illston, J.)
Investors brought action against Defendant and its officers, alleging securities violations in the form of failing to 
disclose Defendants’ dealings with a related entity. Plaintiffs sought class certification, and Defendants filed a 
motion to exclude an expert report submitted with the motion for class certification. 

The Court granted class certification, reasoning in support of its opinion that the class was ascertainable, and 
consisted of certain people who purchased certain stock during a certain period of time. The Court then found 
numerosity satisfied on the basis of the trading volume, which showed several million shares traded. In terms 
of commonality, the Court found that Plaintiffs had identified common questions of law and fact for the class, 
and that these could be answered on a class-wide basis by way of reviewing disclosures that Defendant made 
in its publicly-filed SEC filings. 
 
In terms of typicality, the Court rejected Defendants’ challenges that (1) one plaintiff was an “in-and-out trader,” 
and because he had purchased his shares after a corrective disclosure had been issued, he was therefore 
atypical of the class (reasoning that past precedent demonstrated that such facts did not render a plaintiff  
atypical); (2) one plaintiff’s trades were questionably timed (reasoning that Defendant had not shown why the 
timing of those trades was somehow unique); and (3) another plaintiff was atypical because he was a “net 
gainer” in that he actually profited from trading the stock in question during the class period (reasoning that the 
net gain did not actually preclude him from meeting the simple class definition, as he was a stock purchaser 
during the class period). Accordingly, typicality was satisfied.

After also finding adequacy satisfied, the Court turned to Rule 23(b)(3) predominance, wherein Plaintiff 
asserted entitlement to a presumption of class-wide reliance by way of (1) application of Affiliated Ute; 
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(2) fraud-on-the-market theory; and/or (3) a regulatory process theory. For the Affiliated Ute theory, a  
presumption of reliance rooted in Defendants’ failure to disclose material information, the Court found the  
allegations made by Plaintiff had sufficiently pled the omissions and the materiality thereof, so as to justify the 
presumption of reliance on these omissions. The Court likewise found appropriate the application of the  
fraud-on-the-market theory (resulting in a presumption of reliance based on the public knowledge of the  
misrepresentations being made to an efficient market (among other elements)), relying on certain aspects of 
Plaintiffs’ expert report. 

The Court rejected Defendants’ contention that predominance was unsatisfied on grounds that Plaintiffs had 
not demonstrated that damages could be proven on a class-wide basis, reasoning that Plaintiffs’ expert had 
submitted a price impact analysis that did tend to show damages on a class-wide basis. The Court therefore 
found that predominance had been satisfied, and declined to analyze Plaintiffs’ regulatory process theory.

SETTLEMENT

Limited Fund

In Re: Amtrak Train Derailment in Philadelphia, Pennsylvania, on May 12, 2015, No. 15-cv-04354, 2016 WL 
1359725 (E.D. Penn. Apr. 6, 2016) (Davis, J.)
Plaintiffs Mark and Nicola Tulks brought a motion for preliminary settlement class certification in a multi-district 
litigation involving numerous plaintiffs and various claims stemming from a violent Amtrak derailment. Plaintiffs 
had previously filed their own complaint for individual claims, and then filed a separate class action, before 
seeking to certify the class for settlement purposes. 

The Court denied the motion, reasoning in support of its decision that the Federal Rules of Civil Procedure do 
not expressly provide for a certification for settlement purposes only, but that a class may be certified under 
Rule 23 in order to conduct settlement negotiations, and interpreted this motion to have that goal. 

Plaintiffs argued that Defendant’s liability was capped at $295 million for all claims by the FAST Act, and that 
individual adjudications would impair their interests if not pursued as a limited-fund class action under Rule 
23(b)(1)(B). To evaluate this contention, the Court looked to a similar limited-fund class case, Ortiz v.  
Fibreboard Corp., in which the United States Supreme Court required meeting three benchmarks to ensure a 
limited-fund Rule 23(b)(1)(B) class device would be limited appropriately in such cases: (1) the total of claims 
must demonstrate the inadequacy of the fund to pay them all; (2) the whole fund must be devoted to the  
overwhelming claims; and (3) the common claimants must be treated equitably among themselves.

Analyzing the case under this framework, the Court first looked for the existence of an inadequate fund. Here, 
the Court found that the $295 million liability cap did exist, but found that the amount of damages was not 
possible to calculate based on Plaintiffs’ speculative figures alone. Looking next at the level of devotion of the 
fund to the claims, the Court found that because the damages calculation was totally hypothetical at this time, 
it would be inappropriate to find this benchmark met. Finally, for equitable treatment, the Court found no actual 
plan had been submitted to assess whether this element had been met, and as the other parties had not  
entered a voice into the process yet, the Court could not approve Plaintiffs’ unilateral settlement plan.
The Court then looked at the efficiency of managing this litigation against that of the multi-district case, finding 
that although Plaintiffs were in favor of a settlement class certification, most of the multi-district plaintiffs  
vehemently opposed this motion on the grounds of rising legal costs which would drain the funds available. 
The Court found the multi-district litigation to be a superior structure for the parties to reach resolution.
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Lead Editor of KCC Class Action Digest: Robert DeWitte, Director Class Action Services

With experience administering over 6,000 settlements, KCC’s team knows first-hand the intricacies 
of class action settlement administration. At the onset of each engagement, we develop a plan to 
efficiently and cost-effectively implement the terms of the settlement. Our domestic infrastructure, the 
largest in the industry, includes a 900-seat call center and document production capabilities that handle 
hundreds of millions of documents annually. In addition, last year, our disbursement services team 
distributed $500 billion to payees.

Self-Administered Settlement

Smith v. Gurstel Chargo, PA, No. 14-cv-183, 2016 WL 1312527 (D. Neb. Apr. 4, 2016) (Bataillon, J.)
Plaintiff brought a class action alleging violations of the FDCPA and the Nebraska Consumer Protection Act 
(NCPA). After the Court had already granted final approved a preliminary class settlement and ordering fees 
to Plaintiff of $12,567.60, Plaintiff sought an additional $16,717.14 for fees and costs expended as a result of 
Defendant’s alleged errors in the administration of the settlement, due to misprinting faulty routing numbers on 
the settlement checks.

The Court approved the motion, but reduced the amount granted to $12,567.60 in supplemental fees. In  
support of its decision, the Court reviewed Rule 23’s grant of authority to the court to award fees and costs as 
necessary and reasonable to effectuate the settlement and conclude litigation. The Court found that the class 
counsel’s corrective actions were appropriate and reasonable to protect the class from suffering damage, in 
light of Defendant’s mistakes in self-administering the settlement, and that the fee was reasonable for the 
hours spent and at the rates charged for the attorneys and their paralegals. 

Nonetheless, the Court held that an award only up to the amount of the original award would be appropriate; 
the Court found that since class counsel had to “essentially re-do the class notice,” it would be reasonable to 
re-impose the initial award amount.

TELEPHONE CONSUMER PROTECTION ACT

Pick-off

Chen v. Allstate Ins. Co., No. 13-16816, 2016 WL 1425869 (9th Cir. Apr. 12, 2016) (Fisher, J.)
Plaintiff brought action against Defendant alleging violations of the Telephone Consumer Protection Act  due 
to unsolicited automated phone calls to his cellular telephone. Aiming to moot the claim in light of the United 
States Supreme Court’s 2016 decision in Campbell-Ewald, Defendant deposited $20,000 in escrow, agreed to 
an injunction, and moved to dismiss the case as moot, arguing that it had already provided complete relief. The 
United States District Court for the Northern District of California denied the motion, and Defendant appealed.

The Ninth Circuit affirmed the district court’s judgment, holding that the escrow and agreement were not  
complete relief sufficient to render the class action totally moot, and that it would not instruct the district court to 
order complete relief to be rendered. In support of its decision, the Court reasoned that not all claims would be 
moot, and that given that Plaintiff had not actually received the relief from Defendant (the funds were in escrow 
and Plaintiff had not agreed to injunctive relief), Plaintiff should have a chance to certify the class to avoid the 
“pick-off” scenario. 
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